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CLERK-MAGISTRATES IN BARNSTABLE, BRISTOL, DUKES, FRANKLIN, HAMPDEN,
HAMPSHIRE AND NANTUCKET COUNTIES: Please review and implement this memor-
andum immediately. Itincludes proceduresthat are newly effectivein your court on
MONDAY, APRIL 1, 2002 and that affect all civil complaints seeking money damages,
and all summary process actions, filed on or after that date.

MEMORANDUM

To: All District Court judges and clerk-magistrates
FrRoOM: Chief Justice Zoall

DATE: April 1, 2002

SUBJECT: Implementation of the Civil One Trial System

Effective April 1, 2002, the pilot civil “onetrid” system that has been in operation for the past
severa yearsin Berkshire, Essex, Middlesex and Norfolk counties will go into effect also in the District
and Superior Courts of Barnstable, Bristol, Dukes, Franklin, Hampden, Hampshire and Nantucket
counties. With the addition of these seven counties, the one trial system will bein effect in 11 of the
Commonwedth’s 14 counties — everywhere except in Plymouth, Suffolk and Worcester counties.

This expansion was accomplished by St. 2002, c. 70, which was enacted on March 26, 2002 and
signed by the Governor on March 28. We all welcome the expansion of the civil onetrial system into
the additional seven counties. The short timeframe between the statute’ s enactment and its coming into
effect on April 1, 2002 has precluded a more extended preparation period. Nonetheless, | am confident
that we can implement the statute promptly in the seven new counties, and that the one trial system will
prove as popular and successful there asit hasin the first four counties. | have asked our Committee on
Civil Proceedings, chared by Hon. Fredric D. Rutberg (S. Berkshire), to help provide additional
guidance and training as we go forward.

Because the new system is effective on April 1, 2002 in the additional seven counties, it is
important that the clerk-magistrates of those courts ensurethat their office staff memberswho
will beresponsible for implementing the new system familiarize themselves with the enclosed
materials and forms promptly. It is particularly important to understand and implement the new
“ Statement of Damages’ form, since the bar’ s use of that form after April 1, 2002 is essentia to making
the new system work. Such clerks’ offices are requested to make photocopies available to attorneys of
the one-page “A Brief Outline of the Civil One Trial System” (p. 4), the civil onetrial statute (pp. 20-
27), Standing Order 1-98 (pp. 28-33), and the “ Statement of Damages’ form (p. 33).

Located at the Edward W. Brooke Courthouse, 24 New Chardon Street (Suite 6440), Boston



For judges and clerk-magistrates in Barnstable, Bristol, Dukes, Franklin, Hampden, Hampshire
and Nantucket counties, the purpose of this memorandum is to ensure a successful trangtion to the new
civil onetrid system by: (1) providing an overview of the new system, (2) explaining how the new
system is to be implemented, and (3) transmitting copies of the new statute, standing order, and forms,
along with aone-page information sheet that can be distributed to members of the bar

For judges and clerk-magistrates in Berkshire, Essex, Middlesex and Norfolk counties, where
the onetrial system has been successfully in eff ect since September 30, 1996 (in Middlesex and
Norfolk) or September 1, 2000 (in Berkshire and Essex), you will not see any changes after April 1,
2002 in the way that civil cases are already being handled under the one-trial system. | am distributing
this memorandum to you because it brings together in one place information that was distributed at
several different times, and sometimesin dightly different form, in the past. There are no significant
differences from the information and procedures that were previously distributed to you.

For judges and clerk-magistrates in Plymouth, Suffolk and Worcester counties, the onetrid
system is not yet in effect and the remand/removal system continues asin the past. | am distributing this
memorandum to you for your general information.

Our experience with the civil onetrial system over the last several years has been very positive
and we look forward to its successful implementation in the courts of the seven additional counties. The
central features of the new system are asingletrial incivil cases, and the availability of civil jury trials
in the District Court. Asyou know, thisis a goal we have pursued for many years, and we look forward
to its future statewide expansion.

It isimportant to note, however, that while the creation and operation of the civil jury sessionsis
central to the new system, it will not present our greatest challenge. As we have seen in the countiesthat
already have the new system, the District Court isfully able to conduct civil jury trials that meet the
highest expectations of the law, the bar and the litigants we must serve. We know, however, that the
actual number of such tridswill be low. (In those counties where the new system has been in effect,
jury trials have been required in fewer than 1% of total cases disposed.) As always, the real challenge
will be in the management of the cases so that unnecessary delay is minimized, cases are not needlessly
added to the trial lists, and cases that do require trials are reached promptly.

Thank you for your assigance in implementing this important sep in the higory of the District
Court, and thanks also to those judges, clerk-magistrates and court staff who have coordinated and
monitored the new system, and made it work so successfully, where it is already in effect.

| am deeply appreciative of the full consideration extended to this proposal by Governor Jane
Swift with the assistance of her Chief Legal Counsel Steven D. Pierce, and by both branches of the
Legidature. Senator Robert S. Creedon, Jr. and Representative David T. Donnelly, as co-chairs of the
Committee on the Judiciary, were pivotal in this eff ort, advocating with the help of their able, respective
staffs.

| also want to express a special word of gratitude from all of us to John M. Connors, former
Deputy Court Administrator in this office. John was the major craftsman of the civil one trial system, as
he was for the criminal onetrial system a decade ago. No challenge diluted hisidealism or exceeded his
intellect. It israre that one person is able to so change the face of our court system for the better, and
rarer still to be remembered with such professional respect and personal admiration by everyone with
whom he has worked.
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A BRIEF OUTLINE OF THE CIVIL ONE TRIAL SYSTEM

in Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties

St. 1996, . 358, as amended by St. 1998, ¢. 157, St. 2000, ¢. 142,
and St. 2002, c. 70 (effective April 1, 2002)

The new one trial system:

1. Cases affected. Applies to civil money damage actions and summary process actionsin District and Superior
Courtsin all counties except Plymouth, Suffolk and W orcester.

2. Effective dates.
» In Barnstable, Bristol, Dukes, Franklin, Hampden, Hampshire, and Nantucket counties, applies to all such
actions commenced on and after April 1, 2002.
» In Berkshire and Essex counties, it has been in effect since September 1, 2000.
* In Middlesex and Norfolk counties, it has been in effect since September 30, 1996.
* Inall 11 counties, it will operate until August 31, 2004, unless extended.

3. Basicidea: onetrial. Eliminates the remand/removal procedure and appeal to Superior Court for jury trial,
and provides for one trial in either District or Superior Court, with ajury if properly requested.

4. $25,000 dividing line, except for summary process. Requires that civil money damage actions must be

commenced and heard:

« in District Court if there is no reasonable likelihood the plaintiff will recover an amount in excess of
$25,000, or

* in Superior Court if there isno reasonable likelihood that plaintiff will recover an amount equal to or less
than $25,000.

» Permits summary process actions to be brought either in District Court or Superior Court, without regard to
amount of monetary damages.

5. How isthe $25,000 dividing line determined? In civil money damage actions, provides that:
» Plaintiffs must file a detailed Statement of Damages with the complaint.
» Court must dismiss any action that does not meet that court’s jurisdictional amount.
» Each party is entitled to a hearing prior to such dismissal.
» A plaintiff whose case has been dismissed may appeal to an Appeals Court Single Justice.
» The statute of limitations isautomatically extended for 30 days to permit refiling of a dismissed action.

6. Case management. Requires a pretrial conference and pretrial hearing before a case can be put on atrial list.
District Court Standing Order 1-88 (“time standards”) is inapplicable, and detailed case management
provisions are set out in District Court Standing Order 1-98.

7. Jury sessions. Authorizes the Chief Justice of the District Court to establish civil jury sessions and assign
judges to those sessions. District Court civil jury trials are to utilize the same general trial procedures asin
Superior Court.

8. Appeal. Permits appeal of District Court casesto the A ppellate Division, followed by appeal to the Appeals
Court.

9. Equity jurisdiction. Provides full equity jurisdiction to the District Court in money damage cases.



QUESTIONS & ANSWERS
ABOUT THE CIVIL ONE TRIAL SYSTEM

The purpose of this section isto provide an analysis of the pilot one trial system for civil actions,
and to clarify some aspects of its orderly implementation. Many of the underlying statutory provisions
are straightforward and unambiguous, although some are open to interpretation. The interpretations
provided in this memorandum are subject to change as issues are further clarified and as they are
addressed in appellate decisions.

Overview
1 Where can onefind thetext of thecivil onetrial legislation?

Thecivil onetria legislation consigts of a series of session laws that have not been codified in
the General Laws. The primary “civil onetrial” statuteis St. 1996, c. 358. Its original expiration date
was subsequently extended by St. 1998, c. 157. It was later extended, amended, and expanded to two
additional counties by St. 2000, c. 142. Finally, it was expanded to seven additional counties by St.
2002, c. 70. The integrated text of c. 358, as amended, may be found at pp. 20-27.

2. In anutshell, what doesthe civil onetrial legislation do?

The central feature of the new system is the introduction of civil jury trialsin the District Court,
and the abolition of the current remand/removal system by which cases are transferred back and forth
between District and Superior Court, or appealed for jury trial in Superior Court (St. 1996, c. 358, 88 1-
2, 9). Under the new sysem:

» Civil cases seeking money damages must be filed either in Digtrict Court or Superior Court,
depending on the amount that is reasonably likely to be recovered, and they proceed to
conclusion in that same court, with asingle trial available either before ajudge or ajury. Cases
with a reasonable likelihood of recovery over $25,000 must be filed in Superior Court and stay
there to conclusion. Cases involving claims of $25,000 or less must be filed in District Court and
stay there to conclusion, with appeal on issues of law to the Appellate Division.

e Summary process (eviction) cases may be filed either in District Court or Superior Court,
regardless of the amount claimed, and proceed to conclusion in that same court, with asingle
trial available either before ajudge or ajury. In Digrict Court, appeal on issues of law is
available to the Appellate Division.

3. Which courtsareinvolved?

The new civil one trial system was implemented in all District and Superior Courts in Middlesex
and Norfolk counties as of September 30, 1996, and subsequently expanded to Berkshire and Essex
counties on September 1, 2000. It has now been extended to Barnstable, Bristol, Dukes, Franklin,
Hampden, Hampshire and Nantucket counties as of April 1, 2002. As a consequence, it is now in effect
in 11 of the Commonwealth’ s 14 counties — everywhere except in Plymouth, Suffolk and Worcester
counties.



4. What cases ar e covered?

The new procedures apply to all civil actions * otherwise subject to transfer, retransfer, removal
and appeal” under G.L. c. 231, 88 97-107. (St. 1996, c. 358, § 2.) In the District Court, thisincludes all
civil actions seeking money damages.

The new system also applies to summary process (eviction) actions. (St. 1996, c. 358, § 10.) See
guestions 37-39, below.

5. When does the new system begin and end?
The civil onetrial system applies to actions commenced:

» onand after September 30, 1996 in Middlesex and Norfolk counties.

» onand after September 1, 2000 in Berkshire and Essex counties.

» onand after April 1, 2002 in Barnstable, Bristol, Dukes, Franklin, Hampden, Hampshire and
Nantucket counties.

The civil onetrial systemwill remainineffect in al 11 counties until August 31, 2004, unless
extended. Cases pending on that date will continue to conclusion under the new system if ajury or jury-
waived trial has been elected by that date (St. 1996, c. 358, 88 13-14). If the new system continuesto
operate successfully, we will request the Legislature to make it permanent and extend it statewide.

Jurisdictional Amount

6. What determines whether a case should be commenced in the District or Superior Court?

Civil actions must be filed in the District or Superior Court based on a $25,000 jurisdictional
dividing line. Specificdly, acaseis

» exclusivelywithinDistrict Court jurisdictionif thereisnoreasonablelikelihood that the
plaintiff will recover damages of mor e than $25,000, and

» exclusivelywithinSuperior Courtjurisdictionif thereisnoreasonablelikelihood that the
plaintiff will recover damages of $25,000 or less.

Thus, before filing a money damages action, the plaintiff must determine the proper court, based
on jurisdictional amount. Three points about jurisdictional amount should be noted:

» Thequestion of jurisdictional anount has not emerged as a contentious point. In the first three
years under the new system, only 146 cases were dismissed based on jurisdictional amount. This
islessthan 1% of the total number of dispositions during that time.

* Theissue of jurisdictional amount is the first matter encountered by the bar when the civil one
trial statuteisfirst implemented in a county. It isimportant therefore that clerk’ s office personnel
clearly understand the law and procedures around this issue to minimize any confusion and
ensure a smooth transition to the new system (see Questions 1-29).



» After thecivil onetrial statute was amended in 2000, the issue of jurisdictional amount does not
apply to summary process cases, which may be filed either in the District or Superior Court
regardless of the amount of damages sought (see Question 37, below).

Current laws regarding venue are not affected by the civil onetria statute.
7. How does one deter mine the amount reasonably likely to be recovered?

The law requires the plaintiff to file along with the complaint a Statement of Damages
explaining the basis for the amount of damages sought. (St. 1996, c. 358, §5.) A “Statement of
Damages’ form (see p. 33) has been promulgated for use in the District and Superior Courts to satisfy
this requirement.

Note that this requirement is not satisfied by filing the old “ Statement of Damages” form that
was required by Dist./Mun. Cts. Supp. R. Civ. P. 102A. The old Rule 102A “ Statement of Damages”
form is no longer required in counties that are operating under the new procedure. Rule 102A facilitated
removal of casesto Superior Court under the old remand/removad system and is thus inapplicable to
counties that are under the civil onetria system.

8. What if the plaintiff failsto file the Satement of Damages?

The law provides that the clerk-magistrate must not accept a case for filing if the required
Statement of Damages is not included. (St. 1996, c. 358, § 5.)

Theclerk’srole on thisissueis limited. If the plaintiff’s complaint is accompanied by a
completed “ Statement of Damages’ form, the clerk should accept the complaint for filing. The clerk
should not scrutinize the form in an effort to determine whether it is “ sufficiently” detailed or itemized
so as to permit or deny filing of the action.

On the other hand, if a case arrives with no “ Statement of Damages” form (or only the old
“ Statement of Damages” form under Rule 102A), the clerk should explain the statutory requirement to
counsel. If counsel is at the counter, this can be done easily. If counsel has mailed in the complaint and
filing fee, the clerk may call counsel to explain the requirement. If the clerk returns the complaint and
filing fee to counsel, the clerk should include an explanation of the requirement and a copy of the
required “ Statement of Damages’ form.

0. What if thereisa*® Statement of Damages’ form, but it has not been properly completed?

The clerk should not refuse to accept the case for filing, but rather should bring it to the attention
of ajudge. The judge may decide to issue an Order for Judgment of Dismissal for Want of Jurisdictiond
Amount, under the procedure set forth in Question 17, below, dismissing the complaint because of the
plaintiff’s failure to file an adequate “ Statement of Damages’ form as required by the law.

10. What if thereisa“ Statement of Damages’ form, but it indicates that the plaintiff is
seeking damagesin an amount over the $25,000 District Court jurisdictional limit?

The clerk may not refuse to accept a case for filing if the Statement of Damages isincluded,
even if the amount of damages sought is over $25,000. However, if the plaintiff or plaintiff’s counsel is
at the counter, the clerk should point out the likelihood that the case will be dismissed, since the $25,000
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limit isjurisdictional and therefore non-waivable. Thisis best done by providing the plaintiff with a
brief summary of the law. The outline on page 4 of this memorandum may be photocopied by the clerk’s
office for such use.

If the plaintiff has attempted to file the complaint by mail, and the Statement of Damages
indicates a dlaim for damages above $25,000, the clerk may consder contacting the plaintiff to alert him
or her to the likelihood of dismissal. However, this approach could jeopardize the plaintiff in the
unlikely event that the relevant statute of limitations expires while the clerk is attempting to contact the
plaintiff. Thus, if the plaintiff or counsel is not promptly contacted, the case should simply be accepted
and filed.

11. Doesthejurisdictional amount apply to counter claims?

Apparently not. The law states that the court must base its jurisdictional decision on the required
Statement of Damages filed by the plaintiff, and this Statement of Damages must accompany “any
complaint or other pleading which commences[a] civil action.” (St. 1996, c. 358, 8 5.) The law is silent
regarding the amount of damages sought by means of a counterclaim.

12.  If theoriginal claim amount iswithin District Court jurisdiction when the action is
commenced, what if the plaintiff later amends the complaint to seek an amount in excess of
District Court jurisdiction?

The statute discusses only the Statement of Damages that must accompany the complaint or
other pleading that commences a civil action. However, any attempt to amend the complaint should be
accompanied by an amended Statement of Damages so that District Court jurisdiction can be
determined. Presumably an increase in damages that exceeded the jurisdictional amount would require
dismissal of the action. It appears that an amendment that reduces the amount of damages sought to
$25,000 or less could avoid a dismissal that would otherwise be necessary if the origina amount sought
exceeded $25,000.

13. Doesthe District Court have the authority to award ajudgment in excess of $25,000?

Yes. Thereis nothing inthe new law or elsewhere that limits the District Court’ s authority to
award damages in excess of $25,000, notwithstanding the threshold “reasonable likdihood” test. In
other words, it appears to be possible for a plaintiff to win ajudgment in District Court for an amount in
excess of $25,000 even though there was no reasonable likelihood of such recovery based on the
Statement of Damages filed with the complaint.

If such arecovery were far over $25,000, the defendant might attempt to chalenge the court’s
initial jurisdiction, alleging that the amount of such ajudgment is evidence that there was a reasonable
likelihood of recovery in excess of $25,000 at thetime of filing, and therefore the case was initially
outside the District Court’ s jurisdiction. Any ruling on such a challenge would be appealable to the
Appellate Division, which has indicated that it would not favor such an argument where there was
inherent uncertainty in the amount of damages. Cavanaugh v. Athena Equip. & Supply Co., 2000 Mass.
App. Div. 254,



14. Doesthe new law confer general equity powerson the Digrict Court in these cases?

Y es. The statute states that in civil actions governed by the onetrial system the District Court
“shall have the same equitable powers and jurisdiction asis provided for the superior court pursuant to”
G.L.c. 214. (St. 1996, c. 358, 8§ 3.) It isimportant, however, to note that:

» Under this provision, general equity powers are available in the District Court only in those civil
actions that are governed by the new law —i.e., civil actions that include a claim for money
damages, or summary process cases. The District Court has not been granted general equity
jurisdiction over civil actions seeking only equitable relief without money damages. Herman v.
Home Depot, 436 Mass. 210, 763 N.E.2d 512 (2002).

» The Appellate Division has also determined that this provision:

“grants the District Court equitable powers in cases ordinarily within District Court
jurisdiction, but the statute does not otherwise expand District Court jurisdiction. The
Superior Court retains exclusive jurisdiction of those statutory causes of action heretofore
assignedtoit. See, for example, G.L. c. 258 (Massachusetts Tort Claims Act); G.L. c. 231A
(Declaratory Judgments); and G.L.c. 214, § 1B (Invasion of Privacy).”

Brossi v. Fisher, 1999 Mass. App. Div. 99, aff’d on other grounds, 51 Mass. App. Ct. 543, 747
N.E.2d 714 (2001). See also Ravnikar v. Bogojaviensky, 2001 Mass. App. Div. 197 (provision
does not grant District Court jurisdiction over invasion of privacy claims); S. Mary's Credit
Union v. Mavretic, 1999 Mass. App. Div. 159 (provision grants District Court jurisdiction over
equitable interpleader).

Dismissal for Want of Jurisdictional Amount

15. How isthejurisdictional requirement tested?

The new law sets forth a procedure by which the court can determine whether the jurisdictional
amount requirement has been met. If it has not been met, the action must be dismissed.

16. After acaseisfiled, how can dismissal occur ?

A jurisdictional defect can be raised a any time while a caseisin progress and even after
judgment, and cannot be waived by an opponent’ sfailureto raiseit. However, the District Court has
adopted a procedure by which dismissal can occur as an initial event under the new system.

This procedure involves prompt review by the clerk-magistrate of each incoming case and
Statement of Damages at the timeit isfiled. If the amount claimed is more than $25,000, or if it gopears
obvious from the Statement that there is a reasonable likelihood of damages of more than $25,000, the
case should be immediately referred to ajudge. Clerks should establish a system for reviewing all
incoming cases and making appropriate references to a judge.



17. How doesthe judge deter mine whether to order dismissal?

If acaseisreferred to ajudge for possible dismissal due to a defect in the jurisdictional amount,
the judge should make an initial determination based on the “reasonable likelihood” test by reviewing
the Statement. If the judge determinesthat there is no reasonable likelihood of damages of more than
$25,000, nothing is required and the case will proceed in the usual way.

If the judge determines that there is areasonable likelihood of damages over $25,000, the judge
should promptly order that a conditional Order for dismissal be entered and sent to the parties. A sample
"Order Nisi for Dismissal for Want of Jurisdictional Amount” formisreproduced at p. 34. It includes a
notice to the parties of their statutory right to file aresponse and to request a hearing on the issue of
dismissal, and the time period within which such response and hearing request must be filed.

If ahearing is requested before defendant’ s answer is due, the defendant should not be required
to serve and file an answer until after the issueisresolved. If, after hearing, no final judgment of
dismissal is entered, the case will continue and the judge must set a date by which the answer must be
served and filed.

If the plaintiff does not request a hearing in response to the court’ s conditional Order for
dismissal, or if the jurisdictional issue is resolved against the plaintiff after hearing, the clerk should
enter ajudgment of dismissal and (as Mass. R. Civ. P. 77(d) requires) send the parties notice of entry of
judgment. A sample “ Notice of Entry of Judgment of Dismissal for Want of Jurisdictional Amount” form
isreproduced at p. 35.

18.  Why should thisinitial procedurefor possible dismissal proceed immediately after filing of
the complaint and not wait until after defendant’sanswer isfiled?

The procedure outlined above is intended for the dismissal of casesin which the likelihood of
damages over $25,000 is obvious. For such cases, thereis no reason to wait for defendant’s answer to be
filed. First, in alarge percentage of casesin the District Court, no answer isfiled. If dismissal occurs
after default procedures are begun, those procedures will be rendered void. Second, in cases that are
appropriate for early dismissal, the defendant should not be required to prepare and file an answer.
Third, as explained below, the defendant will receive adequate i nformation about the case, and will have
an opportunity to be heard regarding dismissal, even if the matter proceeds before service of the
complaint.

19. How will the court be able to send the defendant a copy of the conditional Order for
dismissal if no answer has been filed?

The “ Statement of Damages” form requires the plaintiff to provide the defendant’ s address.

20. Canthedefendant fileamotion to challengethe court’sjurisdiction on the basis of
jurisdictional amount?

Y es. Sincejurisdiction can be raised at any time, the defendant is entitled a any timeto filea
motion requesting that the complaint be dismissed based on the amount of damages. This should be
relatively rare, since the routine procedure set forth above in Question 17 will identify most casesin
which the jurisdictional amount is an obvious issue and will result in an early resolution of that issue.
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21. Canthedefendant challengethe court’sjurisdiction on the basis of jurisdictional amount
in hisor her answer?

The law provides that “the defendant may file with his answer a statement specifying in detail
the potential damages which may result if the plaintiff prevails’ (St. 1996, c. 358, 8 5). A defendant
might do thisto argue that the case is reasonably “worth” more than the District Court’ s $25,000 limit,
and therefore outside the District Court’ s jurisdiction. While such a statement is relevant to the court’s
decision on thisissue, it would appear that an actual challenge to jurisdiction by the defendant should be
made by motion. Note that the routine procedure set out in Question 17 above does not require a motion,
and will also provide the defendant with notice and the right to be heard on the issue of dismissal.

22.  What if theissue of dismissal isnot raised and resolved prior to the defendant’srequired
time for answer? Should default proceduresgo forward?

Any proceduresin acasewill be rendered moot if dismissal based on jurisdiction later occurs.
Accordingly, unless the court has determined that jurisdiction is proper prior to the time the defendant’ s
answer is due, the clerk should review the Statement of Damages before proceeding to enter a default or
default judgment, or refer the case to ajudge for an assessment of damages. Where it appears doubtful
that the jurisdictional test is met, the matter should be referred to ajudge. The judge can then decide
whether to issue a conditional Order for dismissd and give natice to the parties and an opportunity for a
hearing, asin the preliminary hearing discussed above in Question 17, or to let the matter proceed
because jurisdiction is proper.

If prior to answer the court has already determined that jurisdiction is proper (under the
preliminary procedure set forth in Question 17), the clerk can proceed in the usual fashion regarding
default, assessment of damages and entry of default judgment.

23. What if an action is commenced within the statute of limitations, but dismissed after the
statutory time limit has expired?

The new law specifically provides that in such circumstances the plaintiff will have 30 days after

the date of the notice of the dismissal within which to recommence the action in Superior Court,
notwithstanding the expiration of the statute of limitations (St. 1996, c. 358, 8 7).

Appeal of Dismissal

24.  Can ajudgment of dismissal be appealed?

Y es. The law provides that the plaintiff may appeal the dismissal of an action for want of
jurisdictional amount to asingle justice of the Appeals Court. (St. 1996, c. 358, § 6). The decision of
that court isfinal.

The plaintiff must claim the appeal within seven days “after the date of the notice of dismissal.”
This has been interpreted by the Appellate Division as the date when such notice is received. Melo v.
General Elec. Capital Auto Lease, 1999 Mass. App. Div. 269.

The notice of appeal must be filed with the clerk of the dismissing court, who must then forward
to the Appeals Court specific documents in the case — namely, the original complaint, the Statement of
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Damages and any other statements from any party specifying potential damages (e.g., a defendant’s
statement in the answer), the judge’ s written statement of reasons justifying the dismissal, and “any
other documents on file relevant to the appeal.” A sample “ Transmittal of Appeal” cover sheet for
sending the appeal to the Appeals Court isreproduced at p. 36. Upon receipt of the appeal, the clerk of
the Appeals Court must schedule a hearing and notify the parties.

Of course, the plaintiff can opt to avoid such appeal (or abandon it) and recommence the action
in Superior Court.

25. What happensto the case pending this appeal ?

The “dismissing court” may, with or without a motion, “issue an order or process to preserve the
rights of the parties pending appeal” (St. 1996, c. 358, § 6). This presumably includes authority to order
an attachment in favor of the plaintiff, either ex parte or after hearing consistent with the gpplicable
rules. The sngle justice of the Appeals Court also “may enter or revoke such order or process.”

26.  If thecourt rulesthat an action should not be dismissed, can the defendant appeal ?

Appeal to the Appeals Court single justice under the new law appears to be limited to an order of
dismissal. Thus, a defendant aggrieved by a decision not to dismiss would appear to be limited to an
appeal on thisissue to the Appellate Division after final judgment in the case. There isno interlocutory
appeal available in the District Court as of right. The aggrieved defendant could request that the judge
report the issue to the Appellate Division under Mass. R. Civ. P. 5, but such reports are discretionary.

Recommencement After Dismissal

27.  What if a caseisdismissed in Superior Court even though the stated damages are more
than $25,000 and the plaintiff then recommences the same case in District Court?

In such an instance, the District Court should consider the Superior Court decision on
jurisdiction to be binding and should consider the case to be within District Court jurisdiction,
regardless of the amount of damages claimed.

28.  What about thefiling feein a case recommenced in the District Court following a Superior
Court dismissal for defect in thejurisdictional amount?

The new law provides that in such a case, no filing fee is required from the plaintiff (St. 1996, c.
358, 8 5). Insuch cases, District Court clerks should require a certified copy of the Superior Court
judgment of dismissal.

29. Isthereanother purpose for requiring a certified copy of the Superior Court judgment of
dismissal other than for waiver of thefiling fee?

Yes. The certified copy of the Superior Court judgment will aert the court that the case is not

subject to dismissal, even though the amount of the damages claimed is over $25,000. For thisreason, it
isimportant for the District Court clerk to place the Superior Court judgment in the casefile.
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Civil Jury Trials

30. Howdoesaparty claim jury trial?

The law provides that District Court jury trials must be sought by means of a*“demand” filed and
served on opposing parties as required by Mass. R. Civ. P. 38 (either as part of apleading or asa
separate filing), and that failure to comply with that rule “ shall constitute awaiver by that party of trial
by jury” (St. 1996, c. 358, § 8, 1 2).

3L Doesajury claim affect normal pretrial procedures?
No. The law provides that:

“[iJnany case in which aparty hasfiled atimely demand for ajury trial, the action
shall not be designated upon the docket asajury action until after the completion of
a pretrial conference, a hearing on the results of such conference and until the
disposition of any pretria discovery motion and compliance with any order of the
court pursuant to such motions’ (St. 1996, c. 358, § 8, 1 3).

Pretrial procedures in such cases are by the Massachusetts Rules of Civil Procedure and by
Standing Order 1-98 (reproduced at p. 28). Standing Order 1-98 requires case management conferences,
and, if necessary, pretrial conferences. (See Questions 33-34, below).

32. What about therequired “time standards’ proceduresunder Standing Order 1-88?

District Court Standing Order 1-88, which imposes “time standards’ requirements, including
dismissal for failure of aplaintiff to clam trial in cases not disposed within one year, does not apply to
actions governed by the new system. It has been replaced by Standing Order 1-98, which provides
detailed procedures for management of these cases.

33. Where—and by whom —arethecivil jury trials conducted?

Civil jury trials under the civil onetrial system areto be provided in specific courts designated in
each county by the Chief Justice of the District Court (St. 1996, c. 358, 88, 14 & 11). The Regional
Administrative Judges will assign judges to these sessions.

In the seven counties where the law isnewly effective, jury session locations will be announced
shortly, and more information will be provided regarding the transmission of cases to these jury
sessions. Given the start-up date and time frames involved, jury trialsin civil actionswill generally not
be required for some time in these seven counties. In the meantime, however, jury trials may be required
in summary process cases. Those trials should be scheduled at gppropriate timesin the existing criminal
jury sessions in those counties.

34. Arethereany provisionsregardingthe actual conduct of District Court civil jury trials?
Yes. The law provides that ajudge presiding over a District Court civil jury session:

“shall have and exercise al powers and duties which ajustice sitting in the Superior
Court Department has and may exercise in the trial and disposition of civil cases
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including the power to report questions of law to the Appeds Court” (St. 1996, c.
358, §8, 1 8).

Please note that this provision:

» probably should be read to require District Court judges in these sessions to make findings
and rulingsin each case in which judgment is entered after ajury-waived trial, in accordance
with Mass. R. Civ. P. 52, asisrequired of Superior Court judges.

» does not authorize District Court judges in these sessions to award costs or atorney’s fees
under G.L. c. 231, § 6F for wholly frivolous claims. Brossi v. Fisher, 51 Mass. App. Ct. 543,
747 N.E.2d 714 (2001), aff’g 1999 Mass. App. Div. 99.

The law also provides that:

“[t]rias by juries of six shall proceed in accordance with the provisions of law
applicabletotrialsby jury inthe Superior Court; provided, however, that the number
of peremptory challenges shall be limited to two to each party.” (St. 1996, c. 358,
88, 19).

35.  Can stenographersbeappointed in acivil jury session?

Yes. The law provides that ajudge presiding at aDistrict Court civil jury session may gppoint a
stenographer upon request of a party, provided that the court electronic recording system is not available
or not properly functioning. (Presumably thisincludes pretrial proceedings and jury-waived trids as
well asjury trials conducted at such sessions.) St. 1996, c. 358, § 8, 1 12. The law sets out the duties of
a stenographer, and states that the stenographer must be paid for his or her services and expenses by the
Commonwealth and that copies of the resulting transcript must be provided to the parties and paid for by
the party who requested the stenographer. The request for a stenographer to preserve testimony at atrial
must be in writing and given to the court clerk no later than 48 hours before the proceeding.

The law also provides that an audio record of court proceedings recorded by a device under the
exclusive control of the court isthe official record of the proceedings.

36. How canissuesof law arisingin civil actions be appealed?

Appeal onissues of law arising in civil actions must be heard by the District Court Appellate
Division created by G.L. c. 231, 8 108. Such gppeals are governed by the District/Municipal Courts
Rules for Appellate Division Apped. Further appeal is to the Appeals Court. The new law also permits a
District Court judge sitting in acivil jury session to report questions of law directly to the Appeals Court
(St. 1996, c. 358, § 8, 1 8).

For appealsto the Appellate Division, the civil one trial law requires the filing of a bond payable
to the appellee “in such reasonable sum and with such surety or sureties as may be approved by the
appellee or by the justice or clerk or assistant clerk” of thetrial court. The purpose of the bond isto
satisfy any judgment for costs that may be entered against the appellant by the Appellate Division. The
appellant may deposit cash in lieu of abond, in areasonable amount fixed by the clerk or judge of the
trial court “as security for the prosecution of the appeal and the payment of costs.” The law also lists
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those parties exempt from the bond requirement, and makes inapplicable to such bonds the $30 bond
approval fee normally required by G.L. c. 262, § 2. (St. 1996, c. 358, 88 114 & §12))

Summary Process Actions

37.  What changes doesthe new law makeregarding summary process actions?

Under the civil onetrial law, summary process actions may still be commenced either in Didrict
Court, Housing Court, or Superior Court. In District Court summary process actions, however, it
eliminates de novo apped to Superior Court from the District Court judgment. Thus, a summary process
case that isfiled in a District Court under the civil one trial sysem will be tried to conclusion in that
District Court, with asingletrial either before ajudge or (if there has been a proper jury claim) by a six-
person jury. (St. 1996, c. 358, 88 8 & 10.) Note that procedure in these casesis still governed by the
Uniform Summary Process Rules.

It isimportant to note that, under the civil one trial law, District Court summary process
actions (unlike civil money damage actions) have no jurisdictional limit on the damages claimed
or likely to berecovered. Thus, under the civil one trial system, the District Court has jurisdiction over
summary process actions even if more than $25,000 in damages is sought. (This change was made by
the amendment of St. 1996, c. 358, § 10 by St. 2000, c. 142, § 16, in order to supersede the contrary
holding of Ropt Ltd. Partnership v. Katin, 431 Mass. 601, 729 N.E.2d 282 [2000]).

In such District Court summary process actions, appeal on issues of law is available to the
Appellate Division, in accordance with the District/Municipal Courts Rules for Appellate Division
Appeal, with further appeal to the Appeals Court. The new statute has changed the traditional rule that
the Appellate Division has no jurisdiction over summary process matters. Gloucester Bank & Trust Co.
v. Ferrara, 1998 Mass. App. Div. 18.

In addition to the Appellate Division appeal bond required by the civil onetrial law (St. 1996, c.
358, 8§ 8, 1 14), the Appellate Division has determined that summary process appeals under the civil one
trial system are subject to the additional appeal bond requirements of G.L. c. 239, § 5. Bertone v.
Alperin, 2000 Mass. App. Div. 161.

38. Wherearejury trialsprovided in summary process cases?

Jury trials are provided at selected District Courts in each of the civil onetrial counties (St. 1996,
c. 358, §8, 14).

39. How must a party claim ajury trial in a summary process case?
Thecivil onetrial law states that any party seeking ajury trial in a summary process case must
do so by making ajury demand pursuant to Uniform Summary Process Rule 8, and that failureto do so

“shall constitute awaiver by that party of trial by jury” (St. 1996, c. 358, § 8, 1 2). The jury demand may
either be endorsed upon a pleading, or separately filed and served.
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Case Management under Standing Order 1-98

40.  What isthe purpose of Standing Order 1-98?

While the civil onetrial statute provides the basic elements of the new system, just as important
are the detailed procedures in Standing Order 1-98 for managing the prompt and orderly disposition of
civil cases as they move through the one trial system. It will require the clerk’s office to institute some
new systems to ensure its proper implementation.

Standing Order 1-98 replaces the prior “Time Standards’ (Standing Order 1-88) for cases that
are subject to the civil one-trial system.

41. Is Standing Order 1-98 applicableto casesfiled beforethecivil onetrial system?

The provisions of Standing Order 1-98 regarding motion practice (Section V1), non-filing of
discovery materials (Section VII), and continuances (Section VI11) apply to all pending civil actionsfor
money damages, including those filed prior to the effective date of the civil onetrial system.

All other provisions of Standing Order 1-98 apply only to civil actions for money damages that
are subject to the civil onetrial system.

42.  Arethereany “automatic” dismissal proceduresin Standing Order 1-98?
Yes. There are two “automatic” dismissal proceduresin Standing Order 1-98:

» Dismissal for lack of service. Standing Order 1-98, 8 V.A. requires the clerk’ s office to utilize
Mass. R. Civ. P. 4(j) to automatically dismiss any case in which the plaintiff has failed to serve
the summons and complaint on the defendant with 90 days after filing the complaint. This
requires each clerk-magistrate to implement a system so that: (1) complaints where no proof of
service has been filed for 90 days after case filing are promptly identified on an ongoing basis;
(2) aRule 4(j) judgment of dismissal is promptly docketed in such cases; and (3) a Notice of
Entry of Judgment of Dismissal is promptly sent to the parties.

To implement this procedure, clerk’s office personnel must check each case file 120 days after
filing in every case in which an answer has not been filed to seeif thereisareturn of servicein
the file at that time. (The 120 days allows for the 90-day period for service, plus the 20-day
period for filing the return of service, plus athree-day period to allow for filing of the return by
mail, plus a seven-day “cushion.”)

» Dismissal nisi for failure to act on default. Standing Order 1-98, 8§ V.B. isthe other
“automatic” dismissal provision. Its purposeisto dismiss any case in which a default judgment
would be appropriate, but the plaintiff has taken no action for eight months to obtain it. It
requires the automatic entry of a conditional Order for dismissal in any case where no answer or
defensive motion has been filed for eight months after the case was filed. The caseis
subsequently to be dismissed unlessthe plaintiff acts to obtain a default judgment, or to request
non-dismissal, within 30 days after the conditional Order.

This procedure requires the clerk-magistrate to establish a system to: (1) identify these non-
answer cases at the end of eight months, (2) promptly docket and send a conditional Order for

16



dismissal, and (2) promptly docket and send a Judgment of Dismissal and a Notice of Entry of
Judgment of Dismissal thirty days later, when appropriate. A sample “ Order Nisi for Dismissal
for Failure to Act on Default” formis reproduced at p. 37, and a sample “ Notice of Entry of
Judgment of Dismissal for Failure to Act on Default” formis reproduced at p. 38.

Note that cases under the civil one trial system are not governed by Standing Order 1-88, so
there is no need to track these cases for a possible automatic “Time Standards dismissal” at the end of
one year from filing. Cases subject to the civil onetrial system are instead governed by Standing Order
1-98.

43. Why isa case management conference required?

In every civil action for money damagesthat is subject to the civil onetrial system, once an
answer isfiled by any defendant, the clerk’s office must schedule and send notice of a case management
conference to be held within four months after the answer was filed (Standing Order 1-98, § 111.A). This
requires each clerk-magistrate to create a system to ensure that the proper notice is sent out promptly as
soon as an answer isfiled. A sample * Notice of Case Management Conference” formis reproduced at
p. 39.

The case management conference may be conducted by ajudge, or by a clerk-magistrate or
assistant clerk-magistrate who has been designated by the Chief Justice (§111.C). Its purposeisearly
intervention, and its specific goalsare set out in § 111.B:

» Trial-readiness. to assessthetrial-readiness of cases

» Settlement: to discuss settlement progress and opportunities for settlement, and offer and
conduct early intervention alternative dispute resolution

» Case management orders: to consider case management orders proposed by any party, or by
the court, regarding limitation or sequencing of discovery events, disclosure or limitation of
expert witnesses, motion briefing, and other matters that would reduce expense and delay of
litigation, and to enter gppropriate orders

» Default or dismissal: to enter judgment for relief or dismissal, and schedule hearing for
assessment of damages if necessary, and

* Firmdatefor trial or pretrial conference: to assign afirm date for trial in casesthat are ready
for trial, and afirm date for pretrial conference for dl cases which are not yet ready for trid.

44, Isapretrial conference required?

If acaseisnot disposed or assigned atrial date at the case management conference, then during
the case management conference a firm date must be set for a pretrial conference. (Standing Order 1-98,
§111.B). A Notice of Pretrial Conference should be completed immediately and given to the parties
before they |eave the case management conference. A sample “ Notice of Pretrial Conference” formis
reproduced at p.40.

The pretrial conference must be scheduled for a date not later than the end of the tenth month
after the month in which the case wasfiled, or any other date the court may order for good cause. (For
example, a case filed anytime during the month of January must be scheduled for a pretrial conference
no later than the end of November.) (8 IV.A.)
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In advance of the pretrial conference:

» The parties must prepare and file ajoint Pretrial Memorandum for use at the conference
(8IV.A).

» Discovery and pretrial mations must be filed, marked and heard before the pretrial conference,
unless the court orders otherwise (8 11), and

» Counsel must complete preparation of hisor her case by the date of the pretrial conference,
unless the court orders otherwise (§ 11).

The pretrial conference must be conducted by ajudge or, if ajudgeis unavailable, by a clerk-
magistrate or assistant clerk-magistrate who has been designated by the Chief Justice. If both parties are
represented by counsel, amediator or conciliator assigned by the court may conduct the conference, if
the parties consent (8 1V.C).

The purpose of the pretrial conference is settlement of the case or, for caseswhich do not settle,
assignment of afirm trial date after consultation with counsel. If atrial date is required, notice of such
date must be given to all parties at the pretrial conference. At the conclusion of the pretria conference,
the person conducting the pretrial conference must prepare a Pretrial Conference Report (8 1V.B). A
sample “ Pretrial Conference Report” formis reproduced at p. 41.

45. IsaTrial Order required after a pretrial conference?

Yes. When it isdetermined at the pretrial conference that atrial isrequired, the court must issue
aTrial Order requiring the parties to prepare for trial. (Standing Order 1-98, § 1V.B.) If the pretrial
conference was conducted by ajudge (or ajudge isimmediately available), it is good practice to
immediately complete and distribute a Trial Order to the parties before the conclusion of the pretrial
conference. Otherwise, a Trial Order should be authorized by ajudge and sent to the parties promptly
after the pretrial conference. A sample“ Trial Order” formis reproduced at pp. 42-43.

46. Isthereaway for motionsto be decided without the attorneys having to be present?

Y es. Standing Order 1-98, 8 VI1.C creates an “opposition procedure” modeled on that used in the
Superior Court. Where all parties are represented by counsel, it permits most motions to be disposed
without hearing if the moving party properly invokes the opposition procedure, and no other party files
an “opposition to motion” at least five days before the marked-up hearing date. The court must then
decide the motion and notify the parties within 14 days after the marked-up hearing date.

Certain motions are exempted from the opposition procedure, including motions for continuance.
47.  Arethereany special provisionsin Standing Order 1-98 for discovery materials?
Yes, there are two:
* Non-filing of discovery materials. After the recent amendment of Mass. R. Civ. P. 5(d)(2)
(effective May 1, 2002; see Trans. 791), both Rule 5 and Standing Order 1-98, § VII direct the

parties not to file with the court any interrogatories or answers to interrogatories, deposition
notices, or document requests or responses. The May 1, 2002 amendments have also eliminated
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48.

from Mass. R. Civ. P. 33(a) the requirement that any agreement to extend a discovery due date
be filed with the court. Standing Order 1-98, § VII goes further and directs the partiesnot to file
with the court “any discovery stipulation or agreement that does not affect the pretrial schedule”
that isfoundin 8§ Il of the sanding order (see Question 44).

Motions involving discovery materials. Standing Order 1-98, 8 VI.B requires that discovery
motions must include copies of the discovery requests and responses which are the subject of the
motion. It also requires that summary judgment motions that rely on any pleading or discovery
must include copies of such pleadings or discovery. Noncomplying motions may be denied
without prgudice.

What aretherequirementsfor continuances?

Standing Order 1-98, 8 V111 provides several specific provisions regarding continuances,

including the following:

Counsel and pro se litigants are excused from attending a scheduled event only if they have been
notified by the court that it has been continued.

All continuances must be requested by written motion, accompanied by an affidavit of counsel,
and include alist of any days within the following 30 days that counsel is unavailable for the
event to be continued. Counsel must send a copy of any continuance request to the client.

Clerk-Magigrates and designated assistant clerks may allow ajoint request to continue a case
management conference or pretrial conference, but only once and for not more than 30 days. All
other continuances may be granted only by ajudge. A trial date may be continued only by a
judge assigned to the civil trial session (or in case of absence or unavailability, the presiding
judge or ajudge designated by him or her).

All continuances must be to a date and event certain.
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St. 1996, c. 358
as amended by St. 1998, c. 157, St. 2000, c. 142,
and St. 2002, c. 70 (effective April 1, 2002)

AN ACT ESTABLISHING A ONE TRIAL SYSTEM

FOR CIVIL CASESIN [ELEVEN] COUNTIES

Be it enacted by the Senate and House of Representatives in General Court assembled, and by
the authority of the same, as follows:

Suspension of
remand/removal system
in experimental counties:

e Superior Court

e District Court

District Court
equity jurisdiction
in civil actions

District Court

civil jurisdiction

if no reasonable likelihood
of recovery over $25,000

SECTION 1. Notwithstanding the provisions of section five of chapter two
hundred and twelve of the General Laws, the superior court in Barnstable,
Berkshire, Bristol, Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex,
Nantucket and Norfolk counties shall havejurisdictionin civil actions otherwise
subject to transfer, retransfer, removal and appeal, pursuant to sections
ninety-seven to one hundred and seven, inclusive, of chapter two hundred and
thirty-one of the Generd Laws, as provided in section four of this act.

SECTION 2. Notwithstanding the provisions of sectionstwelve and thirteen
of chapter two hundred and twelve of the General Laws, the superior court in
Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin, Hampden, Hampshire,
Middlesex, Nantucket and Norfolk counties shall not hear appeals in district
court civil actions otherwise subject to transfer, retransfer, removal and appeal,
pursuant to sections ninety-seven to one hundred and seven, inclusive, of chapter
two hundred and thirty-one of the General Laws.

SECTION 3. Notwithstanding the provisions of section nineteen C of chapter
two hundred and eighteen of the General Laws, for civil actions otherwise
subject to transfer, retransfer, removal and appeal, pursuant to sections
ninety-seven to one hundred and seven, inclusive, of chapter two hundred and
thirty-one of the General Laws, district courtsin Barnstable, Berkshire, Bristol,
Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket and
Norfolk counties shall have the same equitable powers and jurisdiction as is
provided for the superior court pursuant to chapter two hundred and fourteen of
the General Laws for the purpose of the hearing and disposition of such cases.

SECTION 4. Notwithstanding the provisions of any general or special law to
the contrary, including section four of chapter two hundred and twelve of the
General Laws and section nineteen of chapter two hundred and eighteen of the
General Laws, district courts in Barnstable, Berkshire, Bristol, Dukes, Essex,
Franklin, Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties
shall have exclusve original jurisdiction of civil actions, otherwise subject to
transfer, retransfer, removal and appeal, pursuant to sections ninety-sevento one
hundred and seven, inclusive, of chapter two hundred and thirty-one of the
General Laws, in which there is no reasonable likelihood that recovery by the
plaintiff will exceed twenty-five thousand dollars or such other amount as is
ordered from time to time by the supreme judicial court.
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Superior Court

civil jurisdiction

if no reasonable likelihood
of recovery less than

or equal to $25,000

Court clerk not to accept
civil complaints without
Statement of Damages

Dismissal by judge
for want of
jurisdictional amount

e Written findings

« Effect on filing fee

« Appeal within 7 days to
single justice of Appeals
Court

« Upon appeal, clerk to
notify judge to make
findings

In Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin, Hampden,
Hampshire, Middlesex, Nantucket and Norfolk counties, civil actions, otherwise
subject to transfer, retransfer, removal and appeal, pursuant to sections
ninety-seven to one hundred and seven, inclusive, of chapter two hundred and
thirty-one of the General Laws, in which there is no reasonable likelihood that
recovery by the plaintiff will belessthan or equal to twenty-fivethousanddollars
or such other amount as is ordered from time to time by the supreme judicial
court shall be heard exclusively in the superior court.

SECTION 5. In Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties, no
clerk-magistrate in the superior court or in adistrict court shall accept for filing
any complaint or other pleading which commences [a] civil action unlessit is
accompaniedby astatement signed by the attorney or pro separty. The statement
must specify in full and in itemized detail the facts on which the plaintiff then
relies to determine money damages. The defendant may file with his answer a
statement specifying in detail the potential damages which may result if the
plaintiff prevails.

If it appears to the court, in Barnstable, Berkshire, Bristol, Dukes, Essex,
Franklin, Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties,
from the statement of damages by the plaintiff that there is no reasonable
likelihood that the estimated damages will be consistent with the jurisdictional
limits of the court, as set forth in section four of this act, the judge, after
receiving written responses from the parties and after ahearing, if requested by
one of the parties, may dismiss the case without prejudice for want of
jurisdiction. The judge shall make written findings of fact in support of such
dismissal of the action. Thefiling feein such dismissed actions shall be retained
by the court; provided, however, that the recommencement of the sameactionin
another department of thetrial court shall not require the payment of afiling fee
in the new court if that court isa district court. If the action is recommenced in
the superior court, the filing fee shall be reduced by the amount of thefiling fee
previously paid to attempt to commence the same action in the digtrict court.

SECTION 6. In any case in Barnstable, Berkshire, Bristol, Dukes, Essex,
Franklin, Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties
where the superior court or a digrict court dismisses the case for want of
jurisdiction as provided in section five, the plaintiff may take an appeal as
hereinafter provided. The appeal shall be to asingle justice of the appeals court
at the next sitting thereof. Upon being notified of the dismissal, the plaintiff shall
have seven days thereafter to file a notice of appeal with the clerk of the
dismissing court. Upon receipt of notice of appeal timely filed, the clerk shall
forthwith notify the judge who approved the dismissal for want of jurisdiction
within three days of receipt of such notice, [and] the judge who approved the
dismissal shall set forth written findings and reasons justifying such dismissal,
which document shall be part of the record on appeal.
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¢ Transmitting appeal
to Appeals Court

¢ Statute of limitations
extended 30 days
for dismissed case

Onetrial in District Court

Demand for jury trial;
waiver of jury trial

The clerk shall forward the pleading which commenced the civil action, all
statements by the parties, specifying in detail the potential damages if the
plaintiff prevails, thejudge’ swritten findingsand reasonsjustifying thedismissa
and any other documents on filerelevant to the appeal tothe clerk of the appeals
court. Upon receipt thereof, the clerk of the appeas court shall set the matter
down for a speedy hearing and send notice to the parties.

The court dismissing the case for want of jurisdiction may, with or without
motion, issue an order or processto preservethe rights of the parties pending the
appeal. The single justice of the appeals court may enter or revoke any such
order or process. The decision of the single justice of the apped's court as to
dismissal for want of jurisdiction shall be final.

SECTION 7. Notwithstanding the provisions of chapter two hundred and
sixty of the General Laws or any other applicable statutes of limitation, inacivil
action in Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin, Hampden,
Hampshire, Middlesex, Nantucket and Norfolk counties otherwise subject to
transfer, retransfer, removal and appeal, pursuant to sections ninety-sevento one
hundred and seven, inclusive, of chapter two hundred and thirty-one of the
General Laws, in which a plaintiff’s case has been dismissed for want of
jurisdiction as provided in section five of this act, the plaintiff shall be given
thirty days after the date of the notice of dismissal or, in the case of an appeal
from the dismissd, thirty days after the date of notice of the decision of the
single justice of the appeals court to file the case in the appropriate court;
provided, however, that the commencement of the dismissed casewaswithinthe
applicable statute of limitations. The thirty-day time limit in this section for
recommencement of an action following dismissal of the action shall apply only
when the time permitted under the applicable statute of limitations would have
expired at any time from the origind commencement of the action to the end of
such thirty-day period.

SECTION 8. [1] Notwithstanding the provisions of any general or specia
law to the contrary, including sections ninety-seven, ninety-eight, ninety-nine,
one hundred and one, one hundred and two, one hundred and two C, one hundred
and three, one hundred and four, one hundred and four A, one hundred and six
and one hundred and seven of chapter two hundred and thirty-one of the General
Laws, dl civil actionsfiledinthedistrict courtsof Barnstable, Berkshire, Bristol,
Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket and
Norfolk counties, which actions were formerly subject to transfer, retransfer,
removal and appeal, pursuant to sections ninety-sevento one hundred and seven,
inclusive, of chapter two hundred and thirty-one of the General Laws, shall be
subjectto onetrial, with or without ajury of six, inthedistrict court department.

[12] Any party may demand atrial by jury of six of any issue triable of right
by ajury by serving upon the other parties ademand therefor in writing after the
commencement of the action. Such ademand may be endorsed upon a pleading
of the demanding party. Thefailure of aparty to serve and fileademand for jury
trial, as required by Rule thirty-eight of the Massachusetts Rules of Civil
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Pretrial conference and
hearing required

Jury sessions

Jury-waived sessions

Transfer to jury session
in different court

Procedureor, inasummary process case, by Ruleeight of the Uniform Summary
Process Rules, shall constitute awaiver by that party of trial by jury.

[113] Inany caseinwhich aparty hasfiled atimely demand for ajury trial, the
action shall not be designated upon the docket as a jury action until after the
completion of apretrial conference, a hearing on the results of such conference
and until the disposition of any pretrial discovery motion and compliance with
any order of the court pursuant to such motions.

[T4] In Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin, Hampden,
Hampshire, Middlesex, Nantucket and Norfolk counties, district courts are
authorized to hold jury of six sessions for the purpose of conducting jury trials
of civil cases commenced in said courts over which said court have original
jurisdiction pursuant to the provisions of section four. The chief justice for the
district court department shall designate at |east one district court in each of said
countiesfor the purpose of conducting jury trials; provided, however, that with
the approval of the chief judtice for the superior court department, facilities of
said superior court may be designated by the chief justice for administration and
management of thetrial court for the conduct of jury trialsin cases commenced
in such district courts. If necessary, facilities of any department of thetrial court
may be designated by the chief justice for administration and management for
trial by jury of civil cases from the district courts of Barnstable, Berkshire,
Bristol, Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket
and Norfolk counties.

[15] Thechief justicefor the district court department may al so designate one
or moredistrict courtsin Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties for the
purpose of conducting jury waived trials of cases commenced in any district
court of said counties consistent with the requirements of the proper
administration of justice.

[116] Personsin such district courts who waive their right to jury trid shall be
provided ajury waived trial in the same district court if such jury waived trial
session has been established in such court. If such jury waved trials have not
been so established, the parties shall be provided ajury waivedtrial in acourt as
hereinbefore designated.

[17] Partiesin such district courts who claim ajury trial shall be provided a
jury trial in ajury of six session in the same court if a jury of sx has been
established in such court. If such session has not been so established, the parties
shall be provided jury trialsinajury of six session as hereinbefore designated.
In caseswherethe partiesclaim ajury trial, the clerk shall forthwith transfer the
casefor trial in the appropriate jury session. Such transfer shall be governed by
proceduresto be established by the chief justicefor the district court department.
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Powers of
jury session judges

Jurors

Jury session sittings

Appeal to
Appellate Division

Appointment of
stenographer
injury session

Electronic recordation

[118] Thejustice presiding over ajury of six session shall have and exerciseal
powersand dutieswhich ajusticesitting in the superior court department hasand
may exercise in the trial and disposition of civil cases including the power to
report questions of law to the appeals court.

[119] Trialsby juries of six shall proceed in accordance with the provisions of
law applicableto trialsby jury inthe superior court; provided, however, that the
number of peremptory challenges shall be limited to two to each party.

[120] Jurors shall be provided for the jury of six session by the office of the
jury commissioner in accordance with provisions of chapter two hundred and
thirty- four A of the General Laws. If necessary, the superior court shall make
available jurors from the pool of jurors for the jury sessions in either civil or
criminal sessons in the superior court.

[111] The chief justice for the district court department shall arrange for the
sittings of thejury sessions and shall assgn justicesthereto, so that speedy trials
may be provided. Review may be had by the appropriate appellate division
pursuant to section one hundred and nine of chapter two hundred and thirty-one
of the General Laws, and thereafter by the appeals court.

[112] Thejustice presiding at such jury of six session may, upon the request
of a party, appoint a stenographer; provided, however, that where the party
claimsindigency, such appointment is determined to be reasonably necessary in
accordance with the provisions of chapter two hundred and sixty-one of the
General Laws; and, provided further, that the court electronic recording system
isnot available or not properly functioning. Such stenographer shall be sworn,
shall take stenographic notes of all the testimony given at the trial and shall
provide the partiesthereto with atranscript of the notes or any part thereof taken
at the trial or hearing for which the stenographer shall be paid by the party
requesting it at therate fixed by the chief justicefor thedistrict court department;
provided, however, that such rate shall not exceed the rate provided by section
eighty-eight of chapter two hundred and twenty-one of the General Laws. Said
chief justice may make regulations consistent with law relative to the
assignments, duties and services of genographers appointed for sessionsin his
department and any other matter rel ative to stenographers. The compensation and
expenses of such appointed stenographers shall be paid by the commonwealth.

[113] The request for the appointment of a stenographer to preserve the
testimony at atrial shall be given to the clerk of the court by a party, in writing,
no later than forty-e ght hours prior to the proceeding for which the stenographer
has been requested. The party may file with such request an affidavit of
indigency and request for payment by the commonwealth of the cost of the
transcript and the court shall hold a hearing on such request prior to appointing
a stenographer in those cases where the party will be unable to pay such cost.
Such hearing shall be governed by the provisions of chapter two hundred and
sixty-one of the General Lawsand the cost of such transcript shall be considered
an extracost asprovided therein. If the court isunabl e, for any reason, to provide
a stenographer, the proceedings may be recorded by electronic means. The
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Appellate Division

¢ Cash deposit
in lieu of bond

« Exemptionsfrom
bond requirement

original recording of proceedingsin adistrict court madewith arecording device
under the exclusive control of the court shall be the official record of such
proceedings. Said record or acopy of all or a part thereof, certified by the chief
justice for the district court department, or his designee, to be an accurate
electronic reproduction of said record or part thereof, or atypewritten transcript
of all or apart of said record or copy thereof, certified to be accurate by the court
or by the preparer of said transcript, or stipulated to by the parties, shall be
admissiblein any court as evidence of testimony given whenever proof of such
testimony is otherwise competent. A party may request payment by the
commonwealth of the cost of said transcript subject to the same provisions
regarding atranscript of a stenographer as hereinbefore provided.

[114] Any party who files in the didrict courts of Barnstable, Berkshire,
Bristol, Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket
and Norfolk counties an appeal to the appellate division, in an action otherwise
subject to transfer, retransfer, removal and appeal, pursuant to sections
ninety-seven to one hundred and seven, inclusive, of chapter two hundred and
thirty-one of the General Laws, within ten days of the entry of judgment or
within such further time as the justice orders for cause shown allows, shall also
file a bond executed by the party or attorney of record on such party’s behalf,
payableto the appelleein such reasonable sum and with such surety or sureties
as may be approved by the appellee or by the justice or clerk or assistant clerk
of such district court, conditioned to satisfy any judgment for costs which may
be entered against the appellant upon said appeal.

[T15] Any party, in lieu of filing the bond required for an appea to the
appellatedivision, may deposit with the clerk, within the timerequired for filing
abond, areasonable amount to be fixed by the clerk or justice, as security for the
prosecution of the appeal and the payment of costs A certificate of such deposit
shall be issued to the depositor by the clerk of thedistrict court who shall hold
such deposit until thefinal disposition of the casewhen theclerk shal apply such
deposit to the satisfaction of any costs awarded against such depositor and pay
the balance, if any, to such depositor or such depositor’slegal representative.

[1126] Nobond or deposit shall berequired of the commonwealth or any officer
or employee thereof represented by the atorney general, or of a county, city,
town or other municipal corporation, or of aboard, officer or employee thereof
represented by the city solicitor, town counsel or other officer having similar
duties, or of apolitical subdivision, or of aparty who has given bond according
tolaw to dissolve an attachment or of adefendant in an action of tort arising out
of the ownership, operation, maintenance, control or use of a motor vehicle or
trailer as defined in section one of chapter ninety of the General Laws if the
payment of any judgment for costs whichmay be entered against himissecured,
in whole or in part, by a motor vehicle liability bond or policy or a deposit as
provided in section thirty-four D of chapter ninety of the General Laws and the
court may, inany case, for cause shown, after noticeto adverse parties, order that
no bond be given.
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G.L.c.231, 88 97-107
inapplicable in
experimental counties

Onetrial in
summary process

¢ District Court
summary process
not subject to $25,000
jurisdictional limit

Appeal to Appellate
Division from denial of
waiver of fees under
G.L. c.261, 8827A-29

$30 fee for approving
surety on appeal bond
inapplicable

Governs cases filed after:

e 7/1/96 in Norfolk and
Middlesex counties

¢ 9/1/00 in Berkshire and
Essex counties

¢ 4/1/02 in Barnstable,
Bristol, Dukes,
Franklin, Hampden,
Hampshire and
Nantucket counties

Sunset clause

SECTION 9. The provisons of sections ninety-seven, ninety-eight,
ninety-nine, one hundred and one, one hundred and two, one hundred and two
C, one hundred and three, one hundred and four, one hundred and four A, one
hundred and six and one hundred and seven of chapter two hundred and
thirty-one of the General Laws shall not apply in Barnstable, Berkshire, Bristol,
Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket and
Norfolk counties.

SECTION 10. Notwithstanding sections 3 and 5 of chapter 239 of the General
Laws, summary process actions in the district courts of Barnstable, Berkshire,
Bristol, Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket
and Norfolk counties shall be subject to onetrial in thedistrict court department
asprovidedin section 8. Notwithstanding thejurisdictional limitation of $25,000
or such other amount as is ordered from time to time by the supreme judicial
court under section 4, in Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties the district
courts shall have nonexclusive original jurisdiction over all summary process
actions.

SECTION 11. Notwithstanding the provisions of section twenty-seven D of
chapter two hundred and sixty-one of the General Laws, in Barnstable,
Berkshire, Bristol, Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex,
Nantucket and Norfolk counties, in civil actions otherwise subject to transfer,
retransfer, removal and gppeal, pursuant to sections ninety-seven to one hundred
and seven, inclusive, of chapter two hundred andthirty-one of the Genera Laws,
appeals in the district court of denials of a request for waiver, substitution or
payment by the commonwealth of fees and costs shall be to the appellate
division.

SECTION 12. Thefourth paragraph of sectiontwo of chapter two hundred and
sixty-two of the General Laws shall not apply in Barnstable, Berkshire, Bristol,
Dukes, Essex, Franklin, Hampden, Hampshire, Middlesex, Nantucket and
Norfolk counties.

SECTION 13. The provisions of this act shall be implemented by the chief
justicefor administration and management of thetrial court and shall beeffective
in Norfolk and Middlesex counties for a period of 98 months commencing on
July 1, 1996. Such provisions shall be effective in Berkshire and Essex counties
for aperiod of 48 months commencing on September 1, 2000. Such provisions
shall be effective in Barnstable, Bristol, Dukes, Essex, Franklin, Hampden,
Hampshire and Nantucket countiesfor a period of 29 months commencing on
April 1, 2002. This act shal apply only to civil actions commenced on or after
the aforesaid effective datesfor the respective counties. Commencement of such
actionsshall be defined by Rule 3 of the MassachusettsRules of Civil Procedure
and Rule 2 of the Uniform Summary Process Rules.

SECTION 14. After August 31, 2004, civil cases pending or initiated in
district courts in Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket and Norfolk countiesin which the
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parties have not elected, as of the date of such expiration, either atrial by ajury
of six or atrial by a court without a jury, shall be conducted pursuant to all
applicable provisions of the General Laws and shall not be subject to the
provision of thisact; provided, however, that civil cases pending in said counties
as of the date of such expiration in which the parties have elected either aftrial
by ajury of six or atrial by acourt without ajury, shall continue to be conducted
in accordance with the provisions of this act.

SECTION 15. The chief justice for administration and management of the
trial court, in consultation with the chief justice for the superior court and the
district court departments, shall prepare and file with the supremejudicial court
and with the clerks of the senate and house of representatives and the house and
senate committees on ways and means, an interim report on the implementation
of this act, on or before August 31, 2003 and a final report on said
implementation on or before October 31, 2004. Said reports shall provide
detailed information concerning the status and effect of implementation of this
act, including, but not limited to, any costs incurred as a result of such
implementation as well as a statistical analysis of the disposition of civil cases
conducted pursuant to the provisions of thisact which indicate, for each district
court and superior court in Barnstable, Berkshire, Bristol, Dukes, Essex,
Franklin, Hampden, Hampshire, Middlesex, Nantucket and Norfolk counties, the
total number of cases entered, the number of cases disposed before trial, the
number of cases tried by a jury of six, the number of cases tried by a court
without a jury and the average time between entry and disposition of casesin
each such category.
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DI STRI CT COURT DEPARTMENT OF THE TRI AL COURT

St andi ng Order No. 1-98,
as amended April 1, 2002

Cl VI L CASE MANAGEMENT
I N COURTS GOVERNED
BY THE ONE TRI AL SYSTEM

.  PURPOSE AND APPLI CABI LI TY

The purpose of this Order is to inmplenment “An Act Relative to the One-Tria
System for Civil Cases in [Eleven] Counties” (St. 1996, c. 358, as anmended by
St. 1998, c¢. 157, St. 2000, c. 142 and St. 2002, c¢. 70) in courts governed by
t hat | aw by est abli shing case management procedures that reduce the expense and
delay of civil litigation.

This Order applies to all tort and contract actions in which money damages
are sought (“civil actions”) and which have been commenced (1) in Norfolk and
M ddl esex counties on or after January 1, 1998; (2) in Berkshire and Essex
Counties on or after September 1, 2000; or (3) in Barnstable, Bristol, Dukes,
Franklin, Hampden, Hanpshire and Nantucket Counties on or after April 1, 2002.
Sections VI, VIl and VIIIl of this Order also apply to all tort and contract
actions pending in such counties, regardless of the date of commencenent of
such acti ons.

This Order supersedes Standing Order 1-88 with respect to all civil actions
and all procedures to which this Order applies.

I'l. GENERAL PRETRI AL SCHEDULE

It shall be the responsibility of counsel to conplete the preparation of his
or her case by the date of the pretrial conference as scheduled in accordance
with Section IV A, unless the court orders otherwi se. Discovery and pretrial
motions, including notions pursuant to Mass. R Civ. P. 12, 15, 19, 20 and 56,
and such other motions as may be prescribed by the court, shall be filed,
mar ked and caused to be heard by such date unless the court permts otherw se
for good cause shown.

I11. CASE MANAGEMENT CONFERENCE

A. Schedul i ng. Upon the filing of an answer by any defendant, the court
shall i mmedi ately give notice to all parties in the action of a case managenent
conference pursuant to Mass. R. Civ. P. 16 to be held on a date certain within
four nonths of the date of filing of such answer, or sooner if directed by the

court or jointly requested by all parties. Counsel or pro se litigants shall
appear in person at the case management conference. The court may inmpose
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sanctions, including dismssal, default and assessment of costs, for failure
to attend the conference wi thout good cause.

B. Purpose. The purpose of the case management conference shall be to: (1)
assess the trial-readiness of cases; (2) assign a firmtrial date for cases
that are ready for trial; (3) discuss settlement progress and opportunities for
settlement, and offer and conduct early intervention alternative dispute
resolution; (4) consider case managenment orders proposed by any party, or by
the court, regarding limtation or sequencing of discovery events, disclosure
or limtation of expert witnesses, motion briefing, and other matters that
woul d reduce expense and del ay of litigation, and enter appropriate orders; (5)
enter judgment for relief or dism ssal, and schedul e hearing for assessment of
damages if necessary; and (6) assign a firm date for pretrial conference for
all cases which are not yet ready for trial

Notice of the date of trial or pretrial conference shall be given to the
parties at the case management conference after consultation with counsel. In
all cases scheduled for trial, the person conducting the case managenent
Conference shall prepare a pretrial conference report.

C. Judicial officer. The case managenment conference shall be conducted by
a Justice or, if a Justice is unavailable, by a Clerk-Mgistrate or Assistant
Cl erk- Magi strate who has been designated by the Chief Justice of the District
Court in accordance with G. L. 8§ 221, 8§ 62C and Trial Court Rule I1(3)(a) to
conduct such conferences. Only a Justice may issue or approve any orders
arising fromthe case managenment conference.

V. PRETRI AL CONFERENCE

A. Scheduling and pretrial menorandum All cases not disposed or assigned
a trial date at the case managenent conference shall be assigned a firmdate
for pretrial conference when they are expected to be ready for trial, such date
to be not later than the end of the tenth month after the nonth in which the
action was filed, or such later date as the court may order for good cause
shown. Upon scheduling an action for pretrial conference, the court shall issue
a Notice of Pretrial Conference requiring the parties to prepare a joint
pretrial memorandum for use at the pretrial conference. Failure of any party
to attend the pretrial conference or prepare a joint pretrial memrandum nmay
result in sanctions, including dism ssal, default and assessment of costs.

B. Agenda, report and Trial Order. The purpose of the pretrial conference
is settlement of the case or, for cases which do not settle, assignnment of a
firmtrial date. The person conducting the pretrial conference shall thereafter
prepare a pretrial conference report. For actions requiring a trial date,
noti ce of such date shall be given to all parties at the pretrial conference
after consultation with counsel. Upon scheduling a case for trial, the court
shall issue a Trial Order requiring the parties to prepare for trial. Failure
of any party to prepare for trial as required by such order may result in
precl usi on of evidence or other sanctions in the discretion of the trial judge.

C. Judi cial officer. The pretrial conference shall be conducted by a

Justice or, if a Justice is unavailable, by a Clerk-Magistrate or Assistant
Cl erk- Magi strate who has been designated by the Chief Justice of the District
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Court in accordance with G L. c. 221, §8 62C and Trial Court Rule I1(3)(a) to
conduct such conferences, or, in cases where all parties are represented by
counsel, by a conciliator or medi ator assigned by the court with the consent
of the parties. Only a Justice nmay i ssue or approve any orders arising fromthe
pretrial conference.

V. DI SM SSAL FOR LACK OF SERVI CE OR FAI LURE TO ACT ON DEFAULT

Al'l actions in which there is no tinmely service of the conplaint or no timely
action upon default shall be dism ssed as foll ows:

A. Di sm ssal for lack of service. After commencement of each action, the
Clerk-Magi strate shall reviewthe docket to determ ne whether the plaintiff has
complied with the time limts for service pursuant to Mass. R. Cv. P. 4(j),
t ogether with any extensions all owed by the court pursuant to Mass. R. Civ. P.
6. Upon determ ning nonconmpliance, the Cl erk-Magi strate shall issue notice of
dism ssal of the action as provided by Rule 4(j).

B. Di smissal nisi for failure to act on default. Where an action has
remai ned on the docket for eight nonths without an answer or defensive notion
havi ng been filed by any defendant, the Clerk-Magistrate shall enter an Order
Ni si for Dism ssal advising the plaintiff that a Judgment of Dism ssal will be
entered 30 days from the date of the Order unless the plaintiff either (1)
requests entry of default and noves for default judgment in accordance with
Mass. R. Civ. P. 55, or (2) reports in writing that the case is active and
requests that it not be disnm ssed.

VI. MOTI ON PRACTI CE

A. Gener al . Pursuant to Mass. R. Civ. P. 6 and 78, all motions shall be
accompani ed by an affidavit of notice setting forth the date and tine of
hearing on the notion. Al motions shall be schedul ed by counsel for the moving
party on the court’s usual civil motion hearing day as published by the court,
or on the date the case is schedul ed for case management conference or pretrial
conference, or as otherwi se ordered by the court.

B. Di scovery and summary judgment notions. Al'l discovery nmotions filed
pursuant to Mass. R. Civ. P. 26 or 37 shall include copies of the discovery
requests and responses which are the subject of the notion. Motions for summary
judgnment which rely on any pleading or discovery shall include copies of such
pl eadi ngs or discovery with the notion. Any discovery or sunmary judgment
moti ons which do not include such copies may be denied w thout prejudice.

C. Opposition procedure. In actions where all parties are represented by
counsel, motions may be all owed by the court without the attendance of counse
in the following manner.

1. Designation by moving party. The moving party shall state on the caption
of the motion and on the affidavit of notice, “SUBJECT TO OPPOSITI ON
PROCEDURE, ” and file and serve such notion at |east 14 days before the notion
hearing date. If no other party tinely files and serves an “OPPOSITION TO
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MOTI ON” as descri bed bel ow, the motion will be considered by the court without
a hearing or the attendance of any counsel

2. Opposition by other party. If any other party opposes the notion or
ot herwi se seeks to be heard, such party shall file and serve a document
capti oned “OPPOSI TI ON TO MOTI ON” at | east five days before the notion hearing
date. If any party timely files and serves such an “OPPOSI TION TO MOTI ON, " al

counsel shall be required to attend the schedul ed hearing, unless in such
“OPPOSI TION TO MOTI ON” the party expressly waives the right to such hearing,
in which case the motion will be considered by the court w thout a hearing or

the attendance of any counsel

3. Exenpt ed notions. This opposition procedure shall not apply to the
foll owi ng nmoti ons: motions to continue case managenment conference, pretrial
conference or trial; ex parte motions; petitions for approval of settlement by
a mnor; motions seeking sanctions of any kind; motions for prelimnary and
per manent injunction; notions for a receiver; motions for relief fromjudgnent;
motions for a new trial; notions for reconsideration; and any motion ordered
by a Justice to be decided after hearing.

4, Noti ce of decision. When a motion is considered under the opposition
procedure, the court shall act upon, and send written notice of such action to
all parties, within 14 days after the hearing date.

VIT. NON-FILING OF DI SCOVERY MATERI ALS

Pursuant to Mass. R. Civ. P. 5(d)(2), parties shall serve, but not file, the
foll owi ng di scovery materials: interrogatories and answers to i nterrogatories;
notices and transcriptions of depositions; document requests and responses.
Parties shall not file any discovery stipulation or agreenment that does not

affect the pretrial schedule set forth in Section Il above.
VIT1. CONTI NUANCES

A. General . Continuances of case managenent conferences, pretrial
conferences and trials shall be disfavored because of the advance notice to,
and the participation of counsel in, the scheduling of these events.
Conti nuance of these events will be allowed for good cause only, and any

conti nuance shall be to a date and event certain. No action shall be “conti nued
general ly” or taken off the schedule for any reason.

B. Formof motions. Requests for continuances shall be made only by written
motion, with an affidavit of counsel, and counsel shall send a copy of the
continuance request to his or her client(s) by first-class mail. All motions
for continuance shall include a |list of any days within the next 30 days that
counsel for any party is unavailable for the continued event.

C. Joint requests to continue case managenment conference or pretrial
conference. The Clerk-Magistrate or an Assistant Clerk designated by the
Clerk-Magistrate may allow a joint request to continue a case management
conference or pretrial conference after review of the notion without hearing,
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provi ded that the event shall be continued not more than once and for not nore
than 30 days.

D. Trial continuances, opposed continuances and repeat continuances.
Motions to continue a trial, whether or not agreed to by the parties, may be
all owed only by a Justice assigned to the civil trial session or, in the

absence or unavailability of such Justice, by the Presiding Justice or other
Justice designated by the Presiding Justice. Motions to continue a case
management conference or pretrial conference which are opposed by any party,
as well as motions to continue an event previously continued pursuant to
Section VIII(C) above, shall be marked and heard as nmoti ons before a Justice.
Counsel and pro se litigants shall not be excused fromattending the schedul ed
event unless notified by the court that the event has been continued. No
empl oyee or officer of the court shall be authorized to allow continuances of
trials or conferences, except as provided in this section.

/sl

Sanmuel E. Zoll
Chi ef Justice
District Court

| ssued Decenber 17, 1997
Amended April 1, 2002

32



DATE FILED

STATEMENT OF DAMAGES
St. 1996, c. 358, § 5

(to be added by Clerk)

DOCKET NO. (to be added by Clerk)
Trial Court of Massachusetts
District Court Department

PLAINTIFF(S)

DEFENDANT(S)

CIVIL ACTIONS SEEKING MONEY DAMAGES IN

INSTRUCTIONS: THIS FORM MUST BE COMPLETED AND FILED WITH
THE COMPLAINT OROTHER INITIALPLEADING INALLDISTRICT COURT

BARNSTABLE,

BERKSHIRE, BRISTOL, DUKES, ESSEX, FRANKLIN, HAMPDEN,
HAMPSHIRE, MIDDLESEX, NANTUCKET AND NORFOLK COUNTIES.

DISTRICT COURT

TORT CLAIMS AMOUNT
A. Documented medical expenses to date:
1. Total hospital EXPENSES: . . . o ..t $
2. TOtal dOCIOr EXPENSES: . . ittt et e e e e e e $
3. Total ChiropraCtic EXPENSES: . . . . o et e e e e e e $
4. Total physical therapy eXpenses: . . . ... e $
5. Total other expenses (Describe): $
SUBTOTAL: $
B. Documented lost wages and compensation to date: . ... .. ... $
C. Documented property damagesto date: ... ... ... $
D. Reasonably anticipated future medical and hospital expenses: ........... .. ... $
E. Reasonably anticipated loSt Wages: ... ... $
F. Other documented items of damage (Describe): $
G. Brief description of Plaintiff's injury, including nature and extent of injury (Describe):
For this form, disregard double or treble damage claims; indicate single damages only. TOTAL: $
CONTRACT CLAIMS AMOUNT
Provide a detailed description of claim(s): $
$
$
For this form, disregard double or treble damage claims; indicate single damages only. TOTAL: | $

ATTORNEY FOR PLAINTIFF (OR PRO SE PLAINTIFF):

DEFENDANT’'S NAME AND ADDRESS:

Signature

Date

Printor Type Name

B.B.O.#

Address

4/02
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DOCKET NO.

FOR WANT OF JURISDICTIONAL AMOUNT District Court Department

ORDER NISI FOR DISMISSAL Trial Court of Massachusetts g )

PLAINTIFF(S) COURT DIVISION

Vs.
DEFENDANT(S)

ORDER NISI FOR DISMISSAL
FOR WANT OF JURISDICTIONAL AMOUNT
(St. 1996, c. 358, § 5)

To all parties:

Judgment of Dismissal for want of jurisdictional amount is hereby ORDERED conditionally
in the above-captioned action based on a preliminary finding by the Court that there is a
reasonable likelihood that plaintiff's damages will be in an amount in excess of $25,000.

A copy of the Complaint and plaintiff's Statement of Damages is included herewith.

You are hereby notified that a Judgment of Dismissal will be entered 14 days from the entry
of this Order Nisi, on ,
subject to the right of any party to file a response to this Order Nisiand to request a hearing
on the issue prior to such date.

If any party files a timely request for hearing on the issue of dismissal for want of
jurisdictional amount, all parties will be notified of the date of such hearing.

By the Court ( , J.)

Clerk-Magistrate/Asst. Clerk Date
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NOTICE OF ENTRY OF DOCKET NO. ,
Trial Court of Massachusetts
JUDGMENT OF DISMISSAL District Court Department %

FOR WANT OF JURISDICTIONAL AMOUNT

PLAINTIFF(S) COURT DIVISION

Vs.
DEFENDANT(S)

NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL
FOR WANT OF JURISDICTIONAL AMOUNT
(St. 1996, c. 358, § 5)

To all parties:

Judgment of Dismissal for want of jurisdictional amount under St. 1996, c. 358, 8 5 was

entered on the docket in the above-captioned action on

By the Court ( , J.)

Clerk-Magistrate/Asst. Clerk Date
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TRANSMITTAL OF APPEAL POSKET RO Trial Court of Massachusetts , e

FROM JUDGMENT OF DISMISSAL
FOR WANT OF JURISDICTIONAL AMOUNT

District Court Department

PLAINTIFF(S) COURT DIVISION

VS.
DEFENDANT(S)

TRANSMITTAL OF APPEAL
FROM JUDGMENT OF DISMISSAL
FOR WANT OF JURISDICTIONAL AMOUNT
(St. 1996, c. 358, § 5)

To the Clerk of the Appeals Court:

Enclosed are copies of the following documents for appeal claimed by the plaintiff on
this Court’s judgment of dismissal for want of jurisdictional amount under St. 1996, c.
358, § 5:

1. The plaintiff's Complaint

2. The plaintiff's Statement of Damages

3. Any statement of another party specifying in detail the potential damages if the
plaintiff appeals

4. The judge’s written findings and reasons justifying the dismissal

5. The following other documents on file (if any) relevant to the appeal:

Clerk-Magistrate/Asst. Clerk Date
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DOCKET NO. &
ORDER NISI FOR DISMISSAL Trial Court of Massachusetts §

FOR FAILURE TO ACT ON DEFAULT District Court Department

PLAINTIFF(S) COURT DIVISION

VS.
DEFENDANT(S)

ORDER NISI FOR DISMISSAL
FOR FAILURE TO ACT ON DEFAULT
(District Court Standing Order 1-98)

To all parties:

Pursuant to District Court Standing Order 1-98, 8 V.B., an Order Nisi is hereby entered that
the above-captioned matter be dismissed based on the pendency of such action for eight
months or more without the filing of an answer or defensive motion.

You are hereby notified that a Judgment of Dismissal will be entered 30 days from the entry
of this Order Nisi, on , unless the plaintiff, prior to that
date: (1) files arequest for entry of default and default judgment in accordance with Mass.
R. Civ. P. 55, or (2) files a written report that the case is active and a request that it not be
dismissed.

Clerk-Magistrate/Asst. Clerk Date
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JUNDC()STI\I/ICI:EIE\I'IQI(:)IEI\[I)TQ\:IE)IS:AL POSKET RO Trial Court of Massachusetts

District Court Department
FOR FAILURE TO ACT ON DEFAULT

PLAINTIFF(S) COURT DIVISION

Vs.
DEFENDANT(S)

NOTICE OF ENTRY OF JUDGMENT OF DISMISSAL
FOR FAILURE TO ACT ON DEFAULT
(District Court Standing Order 1-98)

To all parties:

Pursuant to the provisions of District Court Standing Order 1-98, 8§ V.B., Judgment of

Dismissal for failure to act on default was entered on the docket in the above-captioned

action on

Clerk-Magistrate/Asst. Clerk Date
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DOCKET NO.

NOTICE OF CASE MANAGEMENT Trial Court of Massachusetts
CONFERENCE District Court Department
PLAINTIFF(S) COURT DIVISION

VS.
DEFENDANT(S)

Pursuant to Mass. R. Civ. P. 16 and G.L. c. 221, § 62C, counsel for all parties to this action are ORDERED

to appear at a case management conference on

CONFERENCE DATE
at at the District Court,

TIME COURT COURTROOM
to report on the status of this action.

Agenda. The purpose of the case management conference is to determine the trial readiness of the case;
offer and conduct early-intervention alternative dispute resolution; establish deadlines for discovery, amendment
of pleadings, addition of parties, dispositive motions, and disclosure of expert witnesses; resolve any discovery
dispute and address pending motions; review any proposed case management orders submitted by any party;
enter case management orders as appropriate; and assign a firm trial date for cases ready for trial or a firm pretrial
conference date for all cases not ready for trial.

Obligations of Counsel. Counsel shall be familiar with the facts of the case and shall have authority to settle
and to select firm dates for trial or pretrial conference. Clients or persons with settlement authority shall be
available for telephone consultation with counsel during the case management conference. Counsel shall serve
any proposed case management orders and motions to opposing counsel in advance of the case management
conference. Counsel are not required to prepare any memorandum for the case management conference.

Continuances. Request for continuances of the case management conference for good cause shall be
addressed to the undersigned in writing and shall list all dates in the next thirty days that counsel is unavailable
for the case management conference.

Liaison. Please call at , with any questions
CONTACT PERSON TELEPHONE NO.

or to report any settlement.

Justice Date
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DOCKET NO.

VS.

DEFENDANT(S)

NOTICE OF Trial Court of Massachusetts
PRETRIAL CONFERENCE District Court Department
PLAINTIFF(S) COURT DIVISION

at

A pretrial/conciliation conference will be held on

CONFERENCE DATE
at the District Court,

TIME COURT COURTROOM

Pursuant to Mass. R. Civ. P. 16, the parties are ORDERED as follows:

Settlement. Plaintiff counsel shall contact opposing counsel to discuss settlement in advance of the
conference. Defense counsel shall, after conferring with the defendant(s), respond to any settlement demand
made by the plaintiff(s). Counsel for each party shall discuss with their client(s) the estimated costs of further
litigation through trial, and shall certify in the pretrial memorandum that such discussion has occurred.

Memorandum. At least three weeks before the conference, plaintiff counsel shall prepare and serve a draft
joint pretrial memorandum to opposing counsel, consisting of no more than 5 pages, setting forth: (A) a
concise summary of the claim and defenses; (B) a list of witnesses, including experts, and a concise summary
of the testimony anticipated from each witness; (C) facts established by pleadings, stipulation or admission;
(D) an itemized listof specialdamages, if any; (E) the estimated length of trial; (F) certification by each counsel
thattheir client(s) have been apprised of estimated litigation costs. At least two weeks before the conference,
defense counsel shall prepare and serve any revisions to such memorandum. Counsel for all parties shall
thereafter conferand, at least one week before the conference, file ajoint pre-trial memorandum with the court.

Authority. Counsel are expected to have full authority to settle and file stipulations of dismissal or
agreements for judgment at the pretrial conference. All parties shall be available for telephone consultation
by counsel during the pretrial conference.

Continuances. Requests for continuances ofthe pretrial conference shall be made in writing and addressed

to the attention of

NAME AND TITLE
Requests shall specify the next pretrial conference dates that all counsel are available.

Trial Date. A firm trial date will be set by the Court and counsel if the case does not settle at the pretrial
conference.

Sanctions. Failure to comply with this order, or failure to appear at the pretrial conference, may result in
sanctions including but not limited to assessment of costs, entry of default or dismissal.
Liaison. Please refer all questions, as well as reports of settlement in advance of the pre-trial conference,

to at
NAME AND TITLE TELEPHONE NO.

Justice Date
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DOCKET NO.
PRETRIAL CONFERENCE Trial Court of Massachusetts
REPORT District Court Department
PLAINTIFF(S) COURT DIVISION
VS.
DEFENDANT(S)
The following report summarizes the matters dealt with during the Pretrial Conference on:
CONFERENCE DATE
O Case reported settled. 30-day Order of Dismissal Nisi [] all counsel informed. [] to be sentto all parties.
(| Plaintiff(s) failed to appear. Case to be dismissed.
O Defendant(s) failed to appear. Default to be entered.
(| Plaintiff(s)/Defendant(s) failed to comply with Pretrial Order. Counsel should show cause why sanctions should not be
imposed.
O The case is ready for trial and, after consultation with counsel, is assigned a firm date for trial on
DATE
at a.m./p.m. in the
TIME COURTROOM
O Bench Trial O Jury Trial
O Trial order: [ has been given to counsel in hand. [J to be sent to all parties.
X Trial is estimated to take hours/days.
X  Estimated number of witnesses for P laintiff(s): . For Defendant(s):
X Percent Rating for likelihood of trial:
Case Case
Definitely = 10% 20% 30% 40% 50% 60% 70% 80% 90% 100% = Definitely
Will Settle Will Try
L0 case referred to mediation at: on at am/pm.
L case not ready for trial. Scheduled for further pretrial conference on at am/pm.
in
. COU_RTROOM . .
[0 Summary jury trial to be conducted pursuant to order given in hand to counsel.
(| The parties report the following stipulations and/or agreements:
Remarks/Comments:
Justice/Clerk-Magistrate/Asst.Clerk-Magistrate/Special Master Date
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DOCKET NO.

TRIAL ORDER Trial Court of Massachusetts

District Court Department

VS.
DEFENDANT(S)

PLAINTIFF(S) COURT DIVISION

at

After pretrial/conciliation conference and upon scheduling of this matter for trial on

TRIAL DATE
before the Court ( ,J.)itis ORDERED as follows:

TIME JUDGE'S NAME

Witness Lists. Counsel for each party shall submit a list of withesses expected to testify at trial, containing the name
and address of each prospective witness, to the trial judge at the beginning of the trial. Persons notincluded in such lists
may be precluded from testifying, in the discretion of the trial judge.

Agreed Exhibits. Counsel for each party shall confer in advance of the trial for the purpose of agreeing to exhibits for
trial. Allagreed exhibits shall be pre-marked by counsel with exhibitlabels bearing numerical designations (e.g., Exhibit
1, Exhibit 2, etc.) Counsel shall submit a list of Agreed Exhibits, containing the exhibitnumbers and asummary description
of each exhibit, to the trial judge at the beginning of the trial.

Proposed Exhibits. All proposed exhibits on which counseldo notagree shallbe pre-marked by counsel for the offering
party with exhibit labels bearing alphabetical designations for identification (e.g., Plaintiff’s Exhibit A for ID, Defendant’s
Exhibit A for ID, etc.) Each counsel shall submit a list of proposed exhibits, containing the exhibit letters and summary
descriptions of the exhibits, to the trial judge at the beginning of the trial. Any exhibit offered at trial which is neither
agreed to nor identified on the proposed exhibits lists may be precluded, in the discretion of the trial judge.

Stipulations. Counsel for each party shall confer in advance of the trial for the purpose of stipulating to all material facts
which are not in dispute. Counsel shall submit a list of any stipulations to the trial judge at the beginning of the trial.

Audio-Visual Expert Witness Depositions for Trial. To reduce the expense of litigation and to avoid delay of trial
because of unavailability of expert witnesses, leave is hereby granted for any party, upon notice to opposing counseland
in accordance with Mass. R. Civ. P. 30A(m), to conductaudio-visual dispositions of their treating physician or other expert
witnesses in lieu of oral testimony at trial. Notwithstanding Mass. R. Civ. P. 30A(m)(2) & (4), notice of the audio-visual
deposition may be served simultaneously with service of the witness’ curriculum vitae and written report, and evidentiary
objections shall be filed with the trial judge at the beginning of the trial. Any objections to this procedure shall be filed and
heard as discovery motions in advance of the trial date.

Summaries of Voluminous Exhibits. Counsel are encouraged to prepare summaries of voluminous exhibits, such as
medical records and bills, to assist the trial judge’s review of the facts. See Proposed Mass. R. Evid. 1006 (1980).

Non-Massachusetts Authorities. Counsel who submit any requested rulings of law, jury instructions or memoranda
of law which cite federal or other non-Massachusetts cases and statutes are requested to append copies of such cases
or statutes for the convenience of the trial judge.

Proposed Jury Instructions. In cases to be tried to™ a jury, counsel are directed to file any requested jury instructions
with the court before the trial begins, without prejudice to supplementation of such request at the close of the evidence.
For the convenience of the trial judge, requested jury instructions shall be consecutively numbered with instructions
concerning separate topics listed on separate pages.

(SEE REVERSE SIDE FOR ADDITIONAL INSTRUCTIONS)
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10.

Continuances. Any motions for continuance of the trial date shall include affidavits of counselin accordance with Mass.

R. Civ. P. 40 and shall be sent directly to the attention of

NAME AND TITLE
to expedite decision by the Justice assigned to the Civil Trial Session or, if that Justice is not available, by the First
Justice. Trial dates may be continued for good cause only.

Settlement. Counsel in cases which settle before the trial date shall notify

NAME AND TITLE

at to permit scheduling of other cases for trial.
TELEPHONE NO.

Justice Date

4/02

43




